


















 

 

 

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, CENTRAL DIVISION 

* * * * * * *  

THE SKULL VALLEY BAND OF 

GOSHUTE INDIANS and PRIVATE FUEL 

STORAGE, L.L.C.  

 

 Plaintiffs, 

 

vs. 

 

DIANNE R. NIELSON, in her official 

capacity as Executive Director of the Utah 

Department of Environmental Quality, et al., 

 

 and 

 

 

 

 

ORDER MANDATING 

SETTLEMENT NEGOTIATIONS 

 

Case No. 2:01CV00270 TC 

 

Judge Tena Campbell 

 

Magistrate Judge Brooke C. Wells 

MICHAEL O. LEAVITT, in his official 

capacity as Governor of the State of Utah, et 

al. 

 

             Defendants. 

 

* * * * * * *  

On January 20, 2006, Plaintiffs filed a Joint Motion for Attorney Fees.1  At the request of 

the respective parties briefing as well as a hearing on Plaintiffs’ motion has been postponed a 

number of times.  On August 25 this court reset a hearing on Plaintiffs’ motion for October 5, 

2006.  Notwithstanding this hearing, the court hereby ORDERS the parties as follows: 

                                                 
1 Docket no. 123. 

857549.2  



The parties are ORDERED to meet, confer, and explore possible options for resolution of 

Plaintiffs’ Motion for Attorney Fees.  Recently, in another case before this court the parties were 

able to meet and resolve their differences regarding a post-trial motion for attorney fees.  By 

ordering the parties in this case to meet and explore possible settlement options the court hopes 

that a similar type of resolution may be reached.  The court further 

ORDERS that by September 26, 2006 the parties are to file a joint affidavit with the court 

detailing their efforts in resolving this motion.  If a settlement is reached, the court is to be 

notified in writing by that same date and the hearing before this court will be stricken.  If  a 

settlement is not reached then the court will go forward with the hearing as planned. 

 

IT IS SO ORDERED. 

   

 

DATED this 1st day of September, 2006.   

 BY THE COURT: 

 

 

 

HON. BROOKE C. WELLS 

UNITED STATES MAGISTRATE JUDGE 
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IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH  

 

 

THE SCO GROUP, INC. 

Plaintiff/Counterclaim-Defendant, 

v. 

INTERNATIONAL BUSINESS 

MACHINES CORPORATION, 

Defendant/Counterclaim-Plaintiff. 

 

ORDER AND MEMORANDUM 

DECISION RE ALLEGED PRIVILEGED 

DOCUMENTS 

 

 

Civil No. 2:03CV0294 DAK 

Honorable Dale A. Kimball 

Magistrate Judge Brooke C. Wells 

 

 

Before the court are the remaining issues pertaining to The SCO Group Inc.’s (SCO) 

Motion for In Camera Review of Allegedly Privileged Documents.
1
  International Business 

Machines Corporation (IBM) recalled from its production of documents three documents after 

counsel for SCO had reviewed the documents and sought to use them during the course of 

depositions.
2
  IBM argues that the documents are protected by the attorney-client privilege.

3
  

Conversely, SCO argues that the documents are not privileged.
4
  Further, SCO “seeks leave to 

use [these] documents to depose the individuals at whose depositions SCO was precluded from 

                                                 
1
 Docket no. 678. 

2
 See Mem. in Supp. p. 2.  The court refers to these documents by the last four digits of their bates 

number, 33-41, 42-59, and 31-37. 
3
 See op. p. 2. 

4
 See Mem. in Supp. p. 8-9. 



 

asking the witness about the documents.”
5
  SCO argues that it “should be permitted to obtain 

IBM’s testimony regarding the documents”
6
 because two documents concerning the Journaled 

File System were allegedly claimed as privileged by IBM during a Rule 30(b)(6) deposition.
7

On June 20, 2006 the court granted SCO’s initial motion in part
8
 stating that it was 

reviewing the documents at issue but declining to allow SCO’s request for a contemporaneous 

review of the documents.
9
  On this same date, SCO filed a reply memorandum arguing for the 

disclosure of the declarations of Mark Walker and Sharon Dobbs that IBM submitted in support 

of its argument that the documents are privileged.  On June 22, the court entered an order 

directing IBM to “provide SCO a copy of the declarations.”
10

  SCO filed a supplemental reply 

addressing the declarations on July 7.
11

   

The court having considered the parties’ arguments, relevant case law, being dully 

informed and having reviewed in camera the documents at issue, enters the following. 

IBM has the burden of establishing the applicability of the attorney-client privilege.
12

   

“The privilege is governed by the common law and is to be strictly construed.”
13

  When a 

corporate client is involved there are often special problems because, “‘[a]s an inanimate entity, a 

                                                 
5
 Id. p. 10. 

6
 Id. 

7
 Both parties make allegations concerning problems with the production of the opposing parties’ 

privilege logs.  This issue is not before the court.  The court, however, encourages both parties to use their 

best efforts in timely providing complete and accurate privilege logs. 
8
 Docket no. 711. 

9
 See U.S. v. Hall, 854 F.2d 1036, 1034 (7th Cir. 1988) (explaining the procedure for an in camera review 

of documents).  Although there may be variations in method, the court is unaware of a practice that allows 

the opposing party to view the contested documents at the same time a court is conducting its review.  
10

 Order dated June 22, 2006 p. 1. 
11

 Docket no. 720. 
12

 See In re Grand Jury Subpoenas, 144 F.3d 653, 658 (10th Cir. 1998). 
13

 Id. 
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http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=854+F.2d+1036
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corporation must act through agents.’”
14

  Finally, as noted by SCO, “’Clients and their attorneys 

often assume, erroneously, that merely conveying something to an attorney will cloak the 

underlying facts from disclosure.  It will not.’”
15

  The mere fact of submitting a document to 

counsel for legal input will not automatically entitle it to become a protected.
16

IBM argues that “[a]s demonstrated by the documents themselves and the declarations”
17

 

each of the three documents is protected by the attorney-client privilege for four reasons.  First, 

each document “was prepared at the request and under the direction of counsel for IBM.”
18

  

Second, each document was prepared for counsel’s use in giving legal advice, or was to be 

incorporated into counsel’s legal advice and opinions.
19

  Third, the documents were “not used to 

render business advice.”
20

  And fourth, each of the documents “was kept confidential within 

IBM.”
21

Mark Walker’s declaration concerns documents 33-41 and 42-59.  Allegedly, he 

“directed the product legal liaisons . . . to create a document to define the process and procedures 

to be followed by their departments to ensure the intellectual property integrity of the source 

code.”
22

  Mr. Walker states that both the documents “reflect and incorporate legal advice”
23

 

given by him.  The “purpose of the document[s were] neither related to the provision of business 

                                                 
14

 Id. (quoting Commodity Futures Trading Comm’n v. Weintraub, 471 U.S. 343, 348, 105 S.Ct. 1986 

(1985) (alterations in original)). 
15

 Renner v. Chase Manhattan Bank, 2005 WL 1356192 *5 (S.D.N.Y. Nov. 2001) (quoting Edna Selan 

Epstein, The Attorney-Client Privilege and the Work-Product Doctrine 48 (4th ed. 2001)). 
16

 See Burton v. R.J. Reynolds Tobacco Co. 200 F.R.D. 661, 670 (D. Kan. 2001); accord Adams v. 

Gateway, Inc., 2003 WL 23787856 *11 (D. Utah 2003). 
17

 Op. p. 3. 
18

 Id. 
19

 See id. 
20

 Id. 
21

 Id. 
22

 Decl. Mark Walker p. 2. 
23

 Decl. Mark Walker p. 3. 
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advice nor to the technological improvement of the product.”
24

  Instead, they were designed to 

ensure legal compliance.  The documents were labeled “IBM Confidential.”
25

  And, in both 

documents is a prominent statement regarding the importance of proper licensing and 

documentation to prevent lawsuits or code infringement.
26

The declaration of Sharon Dobbs shares similar characteristics to those found in Mr. 

Walker’s declaration.  Ms. Dobbs’ declaration concerns document number 31-37, which is a 

summary of the Joint Development Agreement (JDA) between IBM and The Santa Cruz 

Operation, Inc. (Santa Cruz).  Document 31-37 includes information on the issues surrounding 

licenses, royalties, liabilities and termination conditions for the JDA.
27

  Ms. Dobbs states that the 

document was requested by her to “facilitate my legal advice.”
28

  It was not designed for 

business advice, was solely for Ms. Dobbs’ use, and was not distributed to other individuals 

outside IBM.
29

     

In response to these declarations SCO argues that “The declarations underscore the 

relevance of the analysis in Adams v. Gateway, Inc.,
30

 in which the court distinguished between 

material protected by the privilege and ‘horizontal activity . . . which had significant purposes 

independent of legal considerations.’”
31

  “The presence of the ‘legal purpose’ required to shield a 

document from discovery ‘is determined from inspection of the document.’”
32

  SCO continues, 

arguing that “if the documents here have a primary purpose other than legal advice, such as 

                                                 
24

 Id. p. 4. 
25

 Id. 
26

 See id. p.4. 
27

 See Decl. Sharon Dobbs p. 2. 
28

 Id. 
29

 See id. p. 4. 
30

  2006 WL 23787856 (D. Utah 2003). 
31

 Supp. Reply p. 2 (quoting Adams, 2006 WL 23787856 at *11). 
32

 Id. (quoting Adams, 2006 WL 23787856 at *11). 
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providing lawyer oversight of a ‘complex business challenge’ or lawyer input to a normal 

business document, then the privilege does not attach.”
33

  According to SCO, the creation of the 

Journaled File System (JFS) for the projects addressed in Mr. Walker’s declaration is a business 

purpose.  And, Mr. Walker’s activities fall under the categories of lawyer oversight or lawyer 

input as opposed to legal advice.
34

Next, in relation to Ms. Dobbs, SCO argues that Ms. Dobbs’ declaration is full of 

conclusory statements that allude to legal advice in only a general manner.
35

  SCO alleges these 

“conclusory statements fail to satisfy IBM’s burden of establishing that the privilege is 

applicable with respect to the JDA summary.”
36

Documents 33-41 and 42-59 

 As noted by SCO in its pleadings, the court in Adams v. Gateway,
37

 drew a distinction 

between materials that are protected by the attorney-client privilege and “horizontal activity . . . 

which had significant purposes independent of legal considerations.”
38

  Gateway argued that its 

investigation into possible defects with its computers was concerned with possible litigation and 

not the “real world issues important to Gateway retail sales, product reliability and consumer 

satisfaction.”
39

  The court rejected Gateway’s argument and found that most of the withheld 

documents were not privileged because notwithstanding the litigation possibilities, “Gateway’s 

self-interest as a retailer of computer products motivated its investigation.”
40

  Thus, there was  

                                                 
33

 Id. 
34

 See id. p. 3. 
35

 See id. 
36

 Id. 
37

 2001 WL 23787856. 
38

 Id. 2006 WL 23787856 at *11. 
39

 Id. 2006 WL 23787856 at 4. 
40

 Id. 
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“simply too much horizontal activity in Gateway’s projects which had significant purposes 

independent of legal considerations”
41

 for the documents to be protected. 

 Here, the court finds that although the JFS may have a business purpose-maintaining 

code so that IBM may develop its business-the documents at issue concern the legal implications 

of that business activity.  It is not uncommon in the business world for a corporation to receive 

legal advice about its business activities.  If this type of advice could not be protected 

corporations would be at a significant disadvantage in conforming to the law and class action 

lawsuits would become more prevalent than snow on a mid winter’s day in Utah.  As long as the 

primary purpose of such advice is a legal purpose, then such advice may be protected by the 

attorney-client privilege.
42

   

Based on a review of the documents, and the declaration of Mr. Walker, the court finds 

the documents primary purpose is for legal advice.  Accordingly, the court further finds they are 

protected by the attorney-client privilege.    

Finally, the court wishes to note that even if the court found the documents at issue to be 

discoverable, SCO has failed to convince this court that they could use them in redoposing a 

witness, or use them in some future 30(b)(6) deposition.  In its opposition, IBM argues that “The 

two documents concerning the Journaled File System were not, as SCO claims, withdrawn as 

privileged during a Rule 30(b)(6) deposition: They were identified as privileged during the 

deposition of William Baker, a third party witness who was not at the time of his deposition nor 

currently an IBM employee.”
43

  There is no evidence before the court indicating they were 

                                                 
41

 Id. 2006 WL 23787856 at *11. 
42

 See id. 
43

 Op. p. 3 fn. 5. 
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withdrawn during a 30(b)(6) deposition as SCO claims.  Thus, there would be no need to obtain 

IBM’s testimony regarding the documents. 

Document 31-37 

In Upjohn Co. v. United States,
44

 the Supreme Court noted “the privilege exists to protect 

not only the giving of professional advice to those who can act on it but also the giving of 

information to the lawyer to enable him to give sound and informed advice.”
45

  The court finds 

that document 31-37 fits within this category.  It is a document prepared at the direction of an 

attorney to enable the attorney to give “sound and informed advice.”
46

  The document is replete 

with information that would help Ms. Dobbs give IBM advice about the implications of the JDA 

between IBM and Santa Cruz.  It is distinguishable from the documents ordered discoverable in 

Adams v. Gateway,
47

 because it does not have “significant purposes independent of legal 

considerations.”
48

 

 

                                                 
44

 449 U.S. 383, 101 S.Ct. 677 (1981).  
45 Id. 449 U.S. at 390; see also Natta v. Hogan, 392 F.2d 686, 692-93 (10th Cir. 1968) (“The recognition 

that privilege extends to statements of a lawyer to a client is necessary to prevent the use of the lawyer's 

statements as admissions of the client”). 
46

 Id. 
47

 2006 WL 23787856 . 
48

 Id. 2006 WL 23787856 at *11; see also Sprague v. Thorn Americas, Inc., 129 F.3d 1355, 1370 (10th 

Cir. 1997) (concluding that a memorandum was protected by the attorney-client privilege). 
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Based on the foregoing, the court adopts the arguments set forth by IBM.  The court finds 

that IBM has met its burden of establishing the applicability of the attorney-client privilege.  

And, the court further finds that the documents at issue are protected from disclosure by the 

attorney-client privilege.  Therefore, the documents are not discoverable and do not need to be 

provided to SCO. 

 

IT IS SO ORDERED. 

 

DATED this 1st day of September, 2006. 

 

 

  

Brooke C. Wells 

United States Magistrate Judge 

 

 

 

 8



Richard D. Clayton, 0678 

David K. Broadbent, 0442 

HOLLAND & HART LLP 

60 E. South Temple, Suite 2000 

Salt Lake City, Utah  84111-1031 

801-595-7800 

 

 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

 

 

SECURITIES AND EXCHANGE 

COMMISSION, 

 

Plaintiff, 

 

v. 

 

DAVID M. WOLFSON; NUWAY 

HOLDING, INC., a Nevada corporation; 

MOMENTUS GROUP, LLC, a Utah 

limited liability company; LEEWARD 

CONSULTING GROUP, LLC, a Utah 

limited liability company; SUKUMO 

LIMITED, a company incorporated in the 

British Virgin Islands (a.k.a SUKUMO 

GROUP, LTD., FUJIWARA GROUP, 

FIRST CHARTERED CAPITAL 

CORPORATION, FIRST COLONIAL 

TRUST, FIRST CHINA CAPITAL AND 

INTERNATIONAL INVESTMENT 

HOLDING); MICHAEL SYDNEY 

NEWMAN (a.k.a MARCUS WISEMAN); 

STEM GENETICS, INC., A Utah 

corporation; HOWARD H. ROBERTSON; 

GINO CARLUCCI; G & G CAPITAL, 

LLC, an Arizona and Utah limited liability 

company; F10 OIL AND GAS 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

)

)

)

) 

) 

 

 

ORDER ON  

DECLARATION AND 

FOURTEENTH REPORT OF 

RECEIVER 

 

 

Civil No. 2:03CV-00914 

 

 

 

 

Judge Dale A. Kimball 

Magistrate David O. Nuffer 
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PROPERTIES, INC.; JON H. MARPLE; 

MARY E. BLAKE; JON R. MARPLE; 

GRATEFUL INTERNET ASSOCIATES, 

L.L.C., a Colorado limited liability 

company; DIVERSIFIED FINANCIAL 

RESOURCES CORPORATION, a 

Delaware corporation; JOHN CHAPMAN; 

VALESC HOLDINGS, INC., a New Jersey 

corporation; JEREMY D. KRAUS; 

SAMUEL COHEN; NCI HOLDINGS, 

INC., a Nevada corporation 

 

Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

 

 

 

 

 WHEREAS, on January 12, 2004, this Court entered its Stipulated Order Appointing 

Receiver in this action, appointing Richard D. Clayton the Receiver for NuWay Holding, Inc., 

Momentous Group, LLC, Leeward Consulting Group, Inc. and all subsidiaries and affiliated 

entities;   

 WHEREAS, on February 23, 2004, this Court entered its Amended Order Expanding 

Receivership appointing Mr. Clayton, in addition to the companies above named, as the Receiver 

for Stem Genetics, Inc.; Adobe Hills Ranch, LLC; Adobe Hills Ranch II, LLC; Adobe Hills Ranch 

III; Club DV8; The Great SaltAir LLC; SaltAir Saloon Social Club; Friendly Bear; David 

Alexander, LLC; A-Z Pahl Property Management, LLC; A-Z Professional Consulting, Inc.; Oasis 

International Corp.; Oasis International Hotel and Casino, Inc.; SaltAir Saloon Social Club; The 

Great SaltAir,II, LLC; Friendly Bear Plaza; the assets of Wayne Mounts, either individually or 

under any name whatsoever, except for Wayne Mounts’ personal assets to the extent that they 

were not derived from any frozen assets; and the assets of David M. Wolfson, either individually 

or under any name whatsoever, and all subsidiaries and affiliated entities;   
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 WHEREAS, on March 17, 2004 this Court entered its Order Expanding Receivership to 

further appoint Mr. Clayton as Receiver of G & G Capital LLC and Gino Carlucci, either 

individually or under any name whatsoever  (hereafter the “Orders”).   

WHEREAS, on November 2, 2005 this Court entered its Order Clarifying and Expanding 

Receivership appointing Mr. Clayton, in addition to the companies above named, as the Receiver 

for Feng Shui Consulting, Inc.; A-Z Oil Trade Center, LLC; A-Z, LLC; A-Z II, LLC; AAll 

Finished Construction, Inc.; P/R Business, Inc.; A-Z Professional Consultants Retirement Trust; 

A-Z Oil, LLC; Great Basin Water Corporation; Lexington One Mile East, Little Pigeon; 

Lexington Three Mile East Terrace Mountain Estates, Inc.; Lexington Four Mile East Terrace 

Mountain Estates, Inc. and all subsidiaries and affiliated entities.  In addition, the Court in that 

same Order signed November 2, 2005 clarified that Mr. Clayton is Receiver for Royal Oasis 

Corporation; Career Worth, Inc.; Regency Development Corporation, Oasis Hotel, Resort & 

Casino III, Inc.; Diversified Holdings II, Inc.; Diversified Holdings III, Inc.; Diversified Holdings 

V, Inc.; Club Six Lounge, LLC; Anchor S Ranch, LLC; David Michael, LLC; Diversified Land & 

Cattle Co.; U.S. Homes & Properties, Inc.; Mounts, Inc.; and all subsidiaries and affiliated entities 

(hereafter the “Orders”).  All Receivership entities and individuals are hereafter referred to 

collectively as the Companies. 

WHEREAS, the Receiver, by Declaration and Fourteenth Report of Receiver filed 

August 31, 2006 seeks permission to pay the reasonable fees and expenses of the 

Receiver and HOLLAND & HART LLP as permitted under Section II(h) of the Orders, it is 

hereby 

ORDERED that the Declaration and Fourteenth Report of Receiver filed August 

31, 2006 is hereby accepted and approved; and it is further  



ORDERED that the Receiver may, pursuant to the Orders, pay from the assets of 

the Companies or the Receivership Estate:   

A.  the invoice of the Receiver dated August 31, 2006 for fees incurred in March 

through May 2006 in the amount of $42,126.00, and  

B.  the invoice of HOLLAND & HART LLP dated August 31, 2006 for fees and 

expenses incurred in March through May 2006 in the amount of $52,573.64. 

Dated:  September 1, 2006. 

       
        
Honorable Dale A. Kimball 
United States District Court  
for the District of Utah 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on the 31st day of August, 2006, I electronically filed the 

foregoing ORDER ON DECLARATION AND FOURTEENTH REPORT OF 

RECEIVER with the Clerk of Court using the CM/ECF system which sent notification 

of such filing to the following: 

 

Thomas M. Melton, Esq. 

Karen L. Martinez 

Securities and Exchange Commission 

Salt Lake  District Office 

15 West South Temple, Suite 1800 

Salt Lake City, UT 84101 

meltont@sec.gov 

martinezk@sec.gov 

 

Michael S. Golightly, Esq.  

268 West 400 South, Suite 311 

Salt Lake City, Utah 84101 

mikegolite@hotmail.com 

 

Richard O. Weed, Esq. 

WEED & CO, LLP 

4695 MacArthur Court, Suite 1430 

Newport Beach, CA 92660 

rick@weedco.com jane@weedco.com,specialprojectcounsel@msn.com 

 

Erik A. Christiansen, Esq. 

PARSONS, BEHLE & LATIMER 

201 South Main Street, Suite 1800 

Salt Lake City, Utah 84111 

ecf@parsonsbehle.com 

echristiansen@parsonsbehle.com,cgroos@parsonsbehle.com 

 

 

and I hereby certify that I have mailed by United States Postal Service the document to 

the following non-CM/ECF participants: 

Howard H. Robertson 

2994 West 12875 South 

Riverton, Utah 84065 
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Allen Wolfson  

03430-018  

METROPOLITAN DETENTION CENTER 

P.O. Box 329002 

Brooklyn, New York 11232 

 

David Wolfson 

625 North Flores Street, # 203 

West Hollywood, California 90048 

 

William B. Parsons, III Esq. 

440 East 3300 South 

Salt Lake City, UT 84115 

william.b.parsons@worldnet.att.net shepherd@wirelessbeehive.com 

 

 

 

 

 

      /s/  Mary Loll   
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  After the trial, Bioscan is directed to file a “Notice to Renew Motion for Award of1

Interim Attorneys Fees,” with no additional briefing on this issue. 

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

ACC CAPITAL CORPORATION, f/k/a/

ANEMBAL CAPITAL CORPORATION

Plaintiff,

vs.

BIOSCAN, INC.,

Defendant. 

ORDER

Case No.  2:04CV322DAK

This matter is before the court on Defendant Bioscan, Inc.’s (“Bioscan”) Motion for

Interim Award for Attorneys’ Fees.  The court declines to entertain the instant motion until after

the conclusion of this action, which is set for a five-day bench trial beginning on Monday,

November 13, 2006.   

The motion [docket # 87] is hereby DENIED without prejudice to renew after the trial.  1

The hearing on this motion, currently set for Wednesday, September 20, 2006 at 3:00 is hereby

VACATED.   

 DATED this 31  day of August, 2006. st

BY THE COURT:

                                                                             

DALE A. KIMBALL

United States District Judge



















































See Fed. R. Civ. P. 41(b); Link v. Wabash R.R. Co., 370 U.S. 626, 630-
1

31, 82 S. Ct. 1386, 1388-89 (1962); Olsen v. Mapes, 333 F.3d 1199, 1204 n.3

(10th Cir. 2003).

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_________________________________________________________________

KENNY RAY EVON,   )
)

Plaintiff, ) Case No. 2:05-CV-1072 DAK
)

v. ) District Judge Dale Kimball
)

MICHEL MILLARD et al., ) ORDER TO SHOW CAUSE

)
Defendants. ) Magistrate Judge David Nuffer

_________________________________________________________________

 The last mail item the Court sent to Plaintiff--dated August

22, 2006--has been returned, marked, "RETURN TO SENDER NOT AT

THIS ADDRESS."  The Court has not heard from Petitioner since

March 3, 2006.

IT IS THUS ORDERED that, within thirty days, Plaintiff must

show cause why his complaint should not be dismissed for failure

to prosecute.      1

DATED this 1st day of September, 2006.

BY THE COURT:

___________________________
DAVID NUFFER
United States Magistrate Judge









United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.
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Criminal Pretrial Instructions
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Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.
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meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.



United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.

















TERRY M. PLANT, #2610

PLANT, CHRISTENSEN & KANELL

Attorneys for Defendant City of South Salt Lake

136 East South Temple, Suite 1700

Salt Lake City, Utah  84111

Telephone: (801) 363-7611

______________________________________________________________________________

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH 

CENTRAL DIVISION

ERIN V. NIELSON,

              Plaintiff,

v.

THE CITY OF SOUTH SALT LAKE and

OFFICER GARY JASON BURNHAM,

              Defendants

)

)

)

)

)

)

)

)

)

)

PROTECTIVE ORDER

Civil No: 2:06-cv-335

Judge Dale A. Kimball

 It being represented to the Court that THE CITY OF SOUTH SALT LAKE has

discoverable documentation which involves confidential Police Department Internal Affairs

materials and/or information and confidential personnel materials and/or information belonging

to THE CITY OF SOUTH SALT LAKE; and

It being represented to the Court that THE CITY OF SOUTH SALT LAKE  is

willing to provide discoverable documents for inspection and review under a Protective Order

upon the hereinafter stated terms and conditions; and

That the parties hereto agree to be bound by the terms of this agreement, however

the parties specifically reserve the right to challenge the applicability of this agreement to

specific documents once the documents are received.  However, no documents will be
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disseminated in violation of this order unless there is an agreement of counsel or court order

allowing such dissemination. 

It being represented to the Court that both parties are in agreement as to the terms of the

said Protective Order; therefore,

IT IS HEREBY ORDERED that:

1. THE CITY OF SOUTH SALT LAKE has produced documents that it designates as

“Confidential” to the plaintiff.  These documents are also included within the scope of this

Order.  Any disclosures of these documents on or after the date of this Order shall be done in full

compliance with the terms and provisions of this Order.

2. THE CITY OF SOUTH SALT LAKE will disclose additional documents that it

designates “Confidential and Proprietary” to the plaintiff and her attorney, only pursuant to this

Order and under the conditions that follow.

3.  Any and all of the aforesaid materials disclosed by THE CITY OF SOUTH SALT

LAKE and the contents thereof shall be maintained in confidence by counsel for the plaintiff and

counsel for the defendant.  The aforesaid materials shall not be disseminated or released without

the prior consent of counsel for THE CITY OF SOUTH SALT LAKE which consent will not be

unreasonably withheld.  Counsel for the CITY OF SOUTH SALT LAKE acknowledges that

plaintiff’s counsel may have legitimate need for more than one working copy of the aforesaid

materials.  Plaintiff’s counsel agrees, however, to inform counsel for THE CITY OF SOUTH

SALT LAKE of the number of copies which will be made to account for all such copies and to
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return all such copies of the aforesaid materials to THE CITY OF SOUTH SALT LAKE in

accordance with paragraph 9 hereof at the conclusion of the lawsuit.  

4.  Any and all of the aforesaid materials disclosed by THE CITY OF SOUTH SALT

LAKE and the contents thereof shall be used only in connection with the above-captioned matter

and shall not be used for any other purpose whatsoever.  

5.  No person who examines any document produced pursuant to this Order shall

disseminate orally, in writing, or by any other means, the documents or the information

contained therein, to any person not also authorized to examine documents under the terms of

this Order. 

6.  Counsel for plaintiff may permit an expert or experts hired by the plaintiff to review

the documents subject to this Protective Order, but counsel for the plaintiff must first obtain

from said experts a written statement confirming the expert’s agreement to comply with every

element of this Protective Order.  Said experts shall agree that the documents and the contents

thereof shall not be disclosed to any other person or entity and said documents shall not be

disseminated or released by any means.  Said experts shall further agree that said documents

shall be used only in connection with the above-captioned matter and shall not be used for any

other purpose whatsoever.  Any document provided to experts must be returned to THE CITY

OF SOUTH SALT LAKE within thirty days of the conclusion of the above-captioned litigation

pursuant to the terms of paragraph 8 below.

7.  Notwithstanding the foregoing provisions, this Order shall be without prejudice to the

right of any party to challenge the propriety of discovery on any grounds. 
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8.  Notwithstanding the foregoing provisions, this Order shall not restrict in any manner

the right of any party to offer or use as evidence at the trial of this action any of the documents

subject to this Protective Order and nothing contained herein shall be construed as a waiver of

any objection which might be raised as to the admissibility of any evidentiary material. 

9.  At the conclusion of this lawsuit by settlement, a jury verdict, nonsuit, dismissal, by

judgment, order or otherwise, all of THE CITY OF SOUTH SALT LAKE’S materials, including

any and all copies, or renditions made from the materials, shall be returned to the City of South

Salt Lake within thirty (30) days. 

10.  A breach of the terms of this Order shall entitle THE CITY OF SOUTH SALT

LAKE to appropriate sanctions, including but not limited to attorney’s fees and costs incurred in

the enforcement of this Order.

DATED this 1st day of September, 2006. 

BY THE COURT:

_____________________________________

DISTRICT COURT JUDGE

APPROVED AS TO FORM:

/s/ Alan W. Mortensen          

ALAN W. MORTENSEN

DEWSNUP, KING, OLSEN

Attorney for Plaintiff

/s/ Jerrald D. Conder           

JERRALD D. CONDER

Attorney for Defendant Burnham

















































IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

ABDUL RAHEEM AL-HISNAWI,

Petitioner,

vs.

UNITED STATES OF AMERICA,

Respondent. 

ORDER

Case No.  2:06CV694 DAK

This matter is before the court on Petitioner’s Motion to Correct Sentence under 28

U.S.C. § 2255.  The court requests the United States Attorney to file a response to Petitioner’s 

motion by October 2, 2006.  The court will then take Petitioner’s motion under advisement.

DATED this 31  day of August, 2006.  st

BY THE COURT:

                                                                        

DALE A. KIMBALL

United States District Judge
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